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Title of Publication: 
Other Known Title: 
Format: 

Director/Author: 
Producer/Publisher: 
Country of Origin: 
Language: 


9 Songs 
Nine Songs 
DVD 

Michael Winterbottom 
Andrew Eaton 
UK 
English 


Classification: Objectionable except if the availability of the publication is 

restricted to persons who have attained the age of 18 years. 


Descriptive Note: 

Display Conditions: 

Date of entry in Register: 

Date of direction to issue a label: 
Applicant: 

Applicant to the Labelling Body: 
OFLCNo: 

Unexcised version of publication: 


Explicit sex scenes and drug use. 

Nil 

27 July 2005 
27 July 2005 

The Society for the Promotion of Community Standards 
Inc 

NZ Film Festival 
501229 



Components 

Running time 

Feature: 

9 Songs 

66.59 

Other timed components: 

Accent Film Entertainment Notice 

0.09 

Total running time: 


67.08 


The Classification Office is required by s55(l)(e) of the Films, Videos, and Publications Classification Act 
1993 to publish dedsions of the Film and literature Board of Review. This entry is a verbatim report of the 
Board’s dedsion with respect to this publication. It cancels the original dedsion made by the Classification 
Office. 
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Excisions: 


No Excisions Recommended 


Reasons for excisions: 

Not Applicable 


Summary of reasons 
for classification: 

Section 3(1) of Films, Videos, and Publications Classification Act 1993 (the Act) 

In the Court of Appeal decision of Living Word v Human Rights Action Group (2000) 3 NZLR 570 
(hereinafter called “the Living Word decision”) it was determined that the Board must consider 
whether the publication passed through one of the “ gateway /’ and then consider if it was likely to be 
“ injurious to the public good’. 

The Board considers pursuant to section 3(1) of the Act that the publication passes through the 
“ gateway /’ of sex and crime in that it “ dpicts or expresses or otherwise deals with” matters of sex and 
crime in such a manner that the unrestricted availability of the publication is likely to be “ injurious to 
the public goodP The Board also considered violence as a “ gateway” issue but finds in inapplicable. 

The “ gateway” of sex involves depictions of digital vaginal penetration, cunnilingus, fellatio, 
masturbation, the use of a vibrator, vaginal intercourse and one depiction of Matt ejaculating onto 
himself as Lisa masturbates and fellates him. There are close-up focus shots of cunnilingus, vaginal 
penetration and fellatio, but the film’s primary focus is on the facial expressions and reactions of 
the participants. 

There is some sexual language when Lisa invites Matt to “fuck 

The “ gateway ” of crime is also met in the use of illegal drugs. There was sniffing of a substance and 
reference to other drug use, with Lisa vehemently taking offence asserting that she was taking 
prescription pills. The Board notes however that her mood moves quickly from lethargic to 
enthusiastic after she has taken the pill. 

The Board has considered the “ gateway ” of violence in respect to “9 Songs.” The Act does not 
provide a definition of violence and the Board therefore relies on the Oxford Dictionary definition: 

“ involving great force, strength, or intensity, involving the unlawful use offorceP 

The Board accepts the Film Festival Trust’s submission that there are some aspects which touch 
upon violence, including the scene where Matt holds Lisa gently by the throat, and secondly where 
Lisa stands on Matt’s chest while wearing stiletto heeled boots. 

The Board accepts the Film Festival Trust’s submission in this regard, that there is no intention to 
strangle or inflict pain on Lisa when Matt holds her throat. Neither did the stiletto heel incident 
appear to cause damage to Matt. There was a brief exclamation, a momentary indentation in his 
chest and no significant pain shown on his face. The Board therefore does not find the “gateway” 
of violence is met. 

The Board must then consider whether the publication describes, depicts, expresses or otherwise 
deals with sex and crime, in such a manner that availability of the publication is “ likely to be injurious 
to the public good. ” 


tmplFBC.tmp 



The Board finds the depictions of sex and crime are shown in sufficient frequency and detail in “9 
SongP as to be likely to be “ injurious to the public good’ unless restricted. 

Section 3(2) 

As the Board finds the threshold in section 3(1) of the Act has been met, it must consider whether 
the activities in section 3(2)(a) to (f) of the Act exist in “ 9 Songs.” The Board must then consider 
whether the publication “promotes or supports, or tends to promote or support ” those activities. The 
phrases “promotes or supports or tends to promote or support” are not defined in the Act. 

Section 3(2)(b) 

Section 3(2)(b) of the Act involves the use of violence or coercion to compel any person to 
participate in, or submit to, sexual conduct. 

With respect to section 3(2)(b), the Board does not find that there is infliction of violence or 
coercion in respect to sexual conduct in “9 Songs.” The two incidents of the holding of Lisa’s 
throat, and the use of the stiletto heel do not show serious physical harm and are not undertaken in 
the context of loss of power. 

The Board accepts The Film Festival Trust submission that although some scenes involve what 
might be termed mild sexual violence, neither of the characters involved are compelled to submit 
to sexual activity. Neither character is coerced through the use of violence or otherwise to 
participate in the sexual activity. 

The Board finds that section3(2)(b) does not apply. 

Section 3(2)(f) 

Section 3(2)(f) of the Act applies to acts of torture or the infliction of extreme violence or extreme 
cruelty. The Board considered section 3(2)(f) and does not find there was any infliction of extreme 
violence or extreme cruelty. The incident of the hands around the throat and the stiletto heel do 
not come within that definition. There are no apparent physical damage to either Lisa or Matt in 
respect of the throat or stiletto incidents. 

The Board finds that sections 3(2)(a)(c)(d)(e) and (f) do not apply to “9 Songs.” 

Section 3(3) 

Having found that section 3(2) of the Act does not apply in any respect the Board is required to 
consider section 3(3). In considering this section the Board must give “ particular weight” to “ the 
extent and degree to which and the matter in which” the “publication deals with the matters in 
subparagraphs (a) to (e) of the section.” 

Section 3 (3) (a) ff) 

Section 3(3)(a)(i) of the Act refers to the extent and degree and manner in which torture, the 
infliction of serious physical harm, or activities of significant cruelty apply to “9 Songs.” 

As explained in respect to section 3(2)(f) earlier in this decision, the incident of Matt holding Lisa’s 
throat and Lisa standing on Matt’s chest in stiletto heeled boots show no physical consequences 
such as bruising or breaking the skin, nothing more than a fleeting exclamation of pain, no 
resistance from Matt to the activity, and cannot be termed serious physical harm or significant 
cruelty. The behaviours were a part of the couple’ 
experimental activities in their developing sex lives. 
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Section 3 (3) (a) (ii) 


The Board finds that section 3(3)(a)(ii) does not apply to “9 SongF in that there is no sexual 
coercion or violence or coercion in association with sexual conduct. 

The throat incident is gentle and appears to have little effect beyond some pleasure for Lisa. 
Similarly the stiletto heel incident does not appear to physically impair or damage Matt. The sexual 
relationship between the couple develops and has some experimental aspects, but there does not 
appear to be any unwillingness to participate by either at any stage. Both incidents are small 
portions of the publication, which are not progressed in any way later in the relationship or the 
publication. 

Section 3 (3) (a) fiih 

The Board has considered section 3(3)(a)(iii) as to whether the sexual or physical conduct in as 
depicted in “ 9 Songi ’ is “ degrading demeaning or dehumanising.” The “extent and degree” of the activity 
must also be considered. 

The Society’s submission is that it holds “to the view that man is made in the image of God and therefore that 
which degrades, demeans or dehumanises man and his personal relationships is intrinsically wrong.... Within this 
philosophical framework sexual intercourse and all of the elements of intimate sexual expression are very good and 
are life enhancing and blessed by the Creator.... Sexual intimay is debased when it is portrayed in a deliberately 
explicit manner, panders to the voyeur in its design to titillate and excite lust, and is exploitative; whether or not it 
takes place within loving relationships or involves consensual or non-consensual acts. ” 

The Classification Office states “the thrust of the Society’s argument appears to be it’s concern that the R18 
classification of 9 Songs’ allows the film ‘to invade our public cinemas. ’ The Society is well aware that the Act does 
not provide for a classification that excludes sexually explicit materialfrom cinemas, or that limits such material to 

video or D JA) formats . for 12 years the Films, Videos, and Publications Classification Act 1994 has 

permitted the public exhibition of sexually explicit films to those adults who choose to view them.... Further, by 
commenting in the Sunday Star-Times of 07 November 2004 that the film ‘raises real problems because there is 
probably nothing really it could be captured under (in Censorship Taws) to ban it, ’ the Society acknowledges that the 
correct application of the Taw will not result in a ban of ‘9 Songs. The Society has already publicly conceded that the 
Board of Review has no power to grant the remedy it seeks. ” 

The Board finds that the mere depiction of non violent and consensual sexual activity in film, 
video or DVD does not “degrade, dehumanise or demean” any person per se. 

The Board therefore finds that section 3(3)(a)(iii) of the Act does not apply. 

Section 3 (3) (a) (v) 

The Board similarly finds that section 3(3)(a)(v) does not apply as there is no evident sexual 
satisfaction obtained from inflicting or suffering cruelty or pain. 

Lisa does seem to find some enjoyment from her throat being held, but does not appear to be 
suffering pain. The extent and degree of this incident is limited to one brief episode. There is no 
indication that Matt received sexual satisfaction from holding Lisa’s throat. Similar arguments 
apply to the stiletto heel incident. The incident occurred in a sexual encounter but the sexual 
activity was not emphasised. 
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Section 3(3)fc) 


With regard to section 3(3)(c) of the Act, the arguments in respect of the Society’s view that the 
depiction of non violent consensual sexual activity on film, video or DVD “ degrades ; dehumanises or 
demeans ” any person is not accepted by the Board. 

Section 3(3)fd) 

In consideration of section 3(3)(d) of the Act, the Board accepts that there is apparent use of illegal 
drugs. The Board does not find that the illegal use of drugs is promoted or encouraged. The drug 
use is almost stated as a fact of life in the era, and for the generation of which Matt and Lisa are a 
part. 

When Lisa is shown to swallow a pill, Matt tells her she should not be taking pills so early in the 
day. Lisa denies that the pill is other than prescribed medication. This may indicate an acceptance 
that the use of illegal drugs is undertaken, but not promoted or supported at least in the morning. 

Section 3(4) 

The Board must consider all of the matters in section 3(4) of the Act. 

Section 3 (4) fa) 

The dominant effect of the publication as a whole, is an attempt to explore predominately, one 
dimension, of a relationship. It is an episodic, and loosely structured account of the love affair of 
two young people, foregrounding their sexual relationship. Much of the film comprises music clips 
of the couple attending live music shows, and the sexual activity that is a large part of their 
relationship. 

Section 3 (4) (b) 

The impact of the medium of film is high. The film is shot on digital video, it is well lit and 
naturalistic, in almost a reality TV show style. 

The few shots of genitalia are distinguishable from pornographic films, in that the couple’s 
activities are not shot from unflattering angles, and for the most part there is an emphasis on the 
actors’ facial expressions and reactions. At times the sexual activity is experimental and awkward, 
which do not feature in pornographic films. It is noted that there is also open and routine use of 
condoms which are discussed by the characters. Again this is not a part of the genre of 
pornographic films. 

The first 10 or 15 minutes of the film are less explicit in terms of sexual activity and drug use than 
the final stages of it. The fusion of food, wine and sex in everyday activity is natural and 
uncontrived. 

Section 3(4)fc) 

The character of the publication, including any merit value and importance, is that “9 Songs” is an 
experimental low budget film. It stretches the boundaries. It is an attempt to use music to 
describe a relationship. 

Section 3 (4) Id) 

The persons or age groups this publication is intended for is adults and aficionados of art films. 
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Section 3(4Ye) 


The purpose for which the publication is intended to be used is entertainment. It is thought 
provoking, with some geographic education, and involves musical appreciation. 

Section 3 (4) Iff 

Other relevant circumstances relating to the intended or likely use of the publication include that 
this publication could be released on video or DVD for sale or hire or made available for public 
theatrical use. 

There is frequently expressed concern that in non theatrical use, there is a possibility of electronic 
manipulation for the purposes of titiUation. The Board cannot control the private use or misuse of 
DVD and video and must rely on those charged with enforcement to undertake that task. 

The Board accepts that there may well be the public theatrical release or DVD or video release for 
sale and hire of “9 Songs.” The Board does not find the scenes in “9 Songs” should be rated 
differently taking into account that the rating will apply to home viewing. 

The Board accepts there is a possibility that “ 9 SongP may also be released on television, but 
control of the release in that medium is beyond the Board’s jurisdiction. It is dealt with under the 
Broadcasting Act 1989. 

The Board has had submissions put to it in respect to the range of international ratings for the 
publication “ 9 SongP which by majority appear to be 18 with Germany and Iceland at 16. The 
Board notes that the Australian rating is R18+ on review. 

Excisions 

The Board did not consider excisions in “ 9 Songd ’ would change its decision. The sexual content is 
throughout the publication. The drug use is also a feature of the film. 

The Bill of Rights 

Was applied including the 5 steps of Moonen. 

The Age Restriction 

It is the Board’s expert opinion that restriction of viewing by persons 18 years or over is justified 
due to society’s wish to protect children and young persons from likely injury, yet providing the 
minimum interference with the rights under the Bill of Rights Act. It is also the Board’s expert 
opinion that, because of the extent and nature of the activities in section 3(1) of the Act in “9 
SongP and the way they are presented, it “is likely to be injurious to the public good” if the publication is 
not restricted to those aged 18 years of age or over. 
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